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Key Takeaways

The next time Congress is serious about making the wealthiest pay their fair share in
federal taxes, they will need to make three key changes to the federal corporate income
tax so that it applies effectively to all the businesses that generate their income.
Policymakers should:

° Establish a strong global minimum tax: Implement a minimum tax on corporations that
meets and exceeds the standards of the global minimum tax that other countries are
implementing.

° Subject certain “pass-through” businesses to corporate tax: Expand the corporate
income tax to apply to large businesses that are currently structured to avoid it.

° Raise the corporate tax rate: Raise the corporate income tax rate on the largest
companies to fully capitalize on the first two changes, which will have closed off the
most common ways businesses avoid corporate tax increases.

Any progressive tax reform plan must be resilient, meaning it is designed to survive
the ideological hostility, or even corruption, it will face from the Supreme Court and
possible future presidents and Congresses. Policymakers can make tax reform
resilient by taking the following steps:

° Prevent sabotage by the Supreme Court: While a comprehensive progressive tax reform
plan will have many components, reforms to the corporate income tax must be included
because they are far less likely to be overturned by ideological justices on the Supreme
Court than proposals to tax the income and wealth of billionaires more directly. Unlike
other types of taxes, the constitutionality of the federal corporate income tax has been
generally uncontroversial and unchallenged.

° Prevent sabotage by a future president: It is currently unclear whether any legal
remedy exists when the executive branch, in violation of the law, issues regulations
and guidance cutting the taxes of corporations and the wealthy, as the Trump
administration has already done repeatedly. Federal courts may determine that no
one is sufficiently harmed to have standing to sue. To increase the odds of successful
litigation to block the executive branch from illegally cutting corporate taxes,
lawmakers should explore creating situations in which a party could demonstrate harm
done to them by reduced corporate tax revenue and thus have standing to sue.

° Prevent sabotage by a future Congress: Negotiate with the Organization for Economic
Cooperation and Development (OECD) to end the “side-by-side” system demanded by
the Trump administration, which weakens the global minimum tax to benefit American
corporations but not regular American people. Establish the original, stronger standards
as the international norm that future Congresses will be reluctant to deviate from for
fear of triggering the enforcement mechanisms of the global minimum tax.
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Introduction

We cannot allow profitable corporations and extremely wealthy individuals in the
U.S. to avoid paying taxes forever. Americans recognize that the wealthy should
pay their fair share to support the society that makes their success possible.
Large majorities of Americans regularly tell pollsters that both corporations and
the uber-rich should be required to pay more, even as the current Congress and
President have consistently worked to reduce what they pay.!

The Institute on Taxation and Economic Policy has long argued that the U.S.
needs to reform its tax code to raise more revenue and to be more progressive,
taxing larger shares of income of those most able to pay.? In addition to those
two goals for tax policy, we now must add a third: resilience. For a policy to

be resilient, it must be designed to survive the ideological hostility, or even
corruption, it will face from the Supreme Court and, as much as possible, hostile
future Congresses and presidents.

Adding this third element to the progressive policy agenda requires a shift in
thinking. There are essential elements of the progressive tax agenda that ITEP
has advocated for, such as subjecting unrealized capital gains of the billionaires
to the income tax or taxing wealth itself, that lack resilience in the altered legal
and political environment that we face today. This does not mean that they
should be abandoned. It does mean that the agenda should be expanded to
include more resilient proposals. We cannot afford to spend the enormous
amount of political capital and go through the lengthy legislative process
required for progressive tax reform, only to have it overturned by a hostile
Supreme Court or easily sabotaged by a future president or Congress.

The next time policymakers supportive of progressive tax reform control
Congress and the White House, what should they do, given the hostility of the
Supreme Court and the uncertainty about future Congresses and presidents?

The answer begins with the fact that most income flowing to the wealthiest
Americans is generated by business entities that are, or could be, subject

to the federal corporate income tax. A reformed corporate income tax could
effectively target the income that eventually flows to the wealthy at its source.
As this report explains, well-designed corporate tax reforms would also be more
resistant to being blocked, weakened, or undone than current proposals to tax
wealth or income from wealth. The latter are well worth enacting, but a more
robust federal corporate tax would ensure that most of the income flowing to
the wealthiest Americans is taxed before it reaches them and would have the
resiliency that is now required.
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A president and a congressional majority supportive of progressive taxes could
significantly strengthen and expand the corporate tax with a few important
reforms.

° First, lawmakers should subject corporations to a robust minimum tax,
one that meets and exceeds the standards of the global minimum tax
that 65 countries, including most of the world’'s major economies, are now
implementing.

° Second, they should expand the reach of the corporate income tax to apply
to large pass-through businesses that have all the relevant attributes of
taxable corporations but are currently not taxed.

° These two reforms would in turn facilitate a third reform, an increase in the
corporate income tax rate for the largest companies.

Together, these reforms would ensure that most of the income flowing to
the wealthiest Americans is taxed before it reaches them. While many other
changes are needed in our tax code, these proposals could form the most
important building blocks of effective progressive tax reform.

This does not mean that lawmakers should not pursue other tax reforms. Rather
it means the proposals described here should be considered an indispensable
component of the reform agenda because other tax proposals affecting the
very wealthy may be sabotaged in the future by any of the three branches of
government.

The Risk of Sabotage

Each of the branches of government pose different challenges for the resilience
of progressive tax policy.

Judicial Branch

A majority of the justices on the Supreme Court today are ideologically hostile
to many tax reform proposals. Four justices indicated last year that they might
strike down a proposal to tax the unrealized capital gains of billionaires if it
were enacted.® The other two Republican-appointed justices were silent on the
issue and only one of their votes would be needed to strike down the policy.
This speaks not just to the vulnerability of that specific proposal but of an entire
class of progressive tax proposals.
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Executive Branch

Trump’s Treasury officials have regularly usurped Congress’ legislative power
by unilaterally cutting taxes. Starting during the first Trump administration, the
Treasury Department issued regulations interpreting tax statutes in ways that
essentially ignored limits placed by Congress on tax breaks from the 2017 tax
law.* During his second term, Treasury is advancing regulations that weaken
corporate tax increases enacted under Biden.®

It is unclear if any legal mechanism could stop the executive branch from
issuing regulations or taking other actions that reduce taxes, even when this
violates statutes enacted by Congress and thus violates the Constitution.
Federal case law is ambiguous on this point but some legal precedents might
be interpreted to suggest that no potential plaintiff is sufficiently, specifically,
harmed by illegal reductions in taxes to have legal standing to sue the federal
government.

Legislative Branch

The most obvious way that a tax policy can be sabotaged after enactment is

for a new Congress (and president) to repeal it. Certain parts of 2022’s Inflation
Reduction Act (IRA) — such as its tax breaks for green energy — were limited

or repealed by the so-called One Big Beautiful Bill Act (OBBBA) enacted this
summer. OBBBA's tax cuts have more than offset the revenue that the IRA raises
from corporations and the wealthy.®

Sometimes the legislative branch can sabotage a reform even when the
president is of the opposing party. An example is the successful drive by
Congressional Republicans to partly defund the IRS. The IRA restored some of
the funding for tax enforcement that had been slashed over the previous decade.
The CBO estimated that this would result in a net revenue increase of more than
$100 billion over a decade (others had much higher estimates).” Even before
Biden left the White House, Congressional Republicans began to whittle this
funding away during appropriations negotiations. Now that funding, which was
meant to last 10 years, is essentially gone.®

Resilient Policy Solutions
A wide set of reforms going far beyond tax policy is needed to address the

existential challenges to the country. That said, tax policy is a crucial part
of restoring democracy and there are specific tax policy choices that will be

INSTITUTE ON TAXATION AND ECONOMIC POLICY
5 1



essential when those favoring progressive reform regain control of Congress
and the presidency.

As the rest of this report explains, corporate tax reforms can be far more resilient
than other types of tax reforms and can be designed to achieve many of the
same objectives.

Tax reforms are less likely to be blocked by the Supreme Court if they rely on
the corporate income tax. The Court has never limited Congress’ power to tax
corporations the way it has limited Congress’ power to tax individuals directly.®
Even before ratification of the 16th Amendment, which empowered Congress to
tax personal income, the courts justified a federal tax on corporate income as a
federal excise tax on the privilege of operating through a corporation, which is
clearly within Congress’ power under the Constitution.

Corporate tax reforms could be more resilient to sabotage by a future President
if Congress creates a situation where a party can demonstrate how it is harmed
by a regulation or guidance cutting corporate taxes and thus is more likely to
have standing to sue to block it. For example, Congress could provide some
party (such as state governments or a specific group of individuals) with a
benefit that is funded by corporate tax revenue and which would be diminished
any time the executive branch takes action that reduces corporate tax revenue.
This or a similar arrangement may increase the likelihood that federal courts
would allow a case to challenge the regulation.

Corporate tax reforms can also be more resilient to sabotage by a future
Congress if the U.S. works to reinstate the global minimum tax agreement with
governments around the world in its original, stronger form, without the special
provisions that the Trump administration demanded to weaken it. Under the
global minimum tax as originally conceived, if the U.S. or any other government
attempts to cut taxes of its corporations below a certain level, participating
governments will step in and collect additional taxes on those corporations’
operations within their borders, likely neutralizing the tax cut the companies
would have received from their own government. If the U.S. helps make the
global minimum tax an established part of the international tax system, it will be
difficult for any single government to unravel it.

INSTITUTE ON TAXATION AND ECONOMIC POLICY
ITEP.orq 6 I I



ITEP.orq

The Fundamental Problem: Very

Well-Off Americans Do Not Pay Taxes
in Proportion to Their Ability to Pay

If the U.S. is ever to have a tax code that raises more revenue and is more
progressive, it must address one problem above all others: the ability of very
wealthy Americans to receive income in the form of “unrealized” capital gains
that is not taxed. At its worst, this allows billionaires such as Elon Musk, Mark
Zuckerberg, and Jeff Bezos to arrange their affairs to receive their income

as unrealized gains, which are generally not taxed, rather than as wages and
salaries which are taxed every year.’® Unfortunately, many of the proposals
discussed in recent years to address this are very vulnerable to challenge at the
Supreme Court and subject to sabotage by a future President and Congress.

If a person’s net worth increases from $1 billion to $3 billion over the course of a
year, an economist would say that person must have had income of at least $2
billion. However, if this income is in the form of an increase in the value of assets
owned at both the start and end of the year, it is considered unrealized capital
gains. Under current personal income tax rules, unrealized capital gains are
usually not considered income.

ProPublica reported that from 2014 to 2018, Jeff Bezos's net worth increased by
$99 billion but the income he reported to the IRS during that period was a little
more than $4 billion.” A simple definition of income that includes any increase
in the ability of a person to buy something would suggest that Bezos had
income of at least $99 billion during this period. But he paid income tax on a tiny
fraction of that amount because most of it was unrealized capital gains.

In theory, wealthy people with unrealized capital gains could eventually pay
taxes on this income if they sell their assets and “realize” the gains as profits on
the sales. But many extremely wealthy people avoid this completely. They can
often obtain whatever cash they need without selling assets because they have
access to almost limitless credit. To avoid paying income tax on their gains, they
can hold onto their assets and borrow at very low rates to finance their lifestyle,
no matter how lavish.

Very wealthy people can hold onto their assets (and thus defer realizing income

and defer paying tax) until they die, at which point the mother of all breaks takes
over. All those unrealized capital gains simply disappear as far as the tax code
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is concerned. Even if their heirs choose to sell the assets, they only pay tax on
the gains (the rise in the price of the stock or other assets) from the time they
inherited them.?

The failure of the tax code to ever tax these massive amounts of income that
accrue to the very wealthy is the single biggest reason the tax system fails to
adequately tax the nation’s most well-off.

FIGURE 1

The Wealthiest 50 Americans Hold Nearly $4 Trillion
in Net Worth
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FIGURE 2

The Net Worth of the Wealthiest 50 Americans is Nearly
Equal to the Net Worth of the Bottom 50% of Americans
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One solution is to reform the personal income tax so it does apply to the
unrealized gains received by the very wealthy. Sen. Ron Wyden has sponsored
a bill, which Reps. Beyer and Cohen sponsored in the House, to tax most
unrealized capital gains of extremely wealthy people each year.™ It would apply
only to taxpayers who have either income exceeding $100 million or net worth
exceeding $1 billion for three years straight.

For publicly traded stocks that have an easily discerned market value,
individuals subject to this provision would pay income tax on the unrealized
gains (the rise in the value of stock held) each year. This approach is also called
“mark-to-market” taxation.

For assets that are more difficult to put a price tag on (like a privately held
business that has not changed hands in decades), the owner could continue to

INSTITUTE ON TAXATION AND ECONOMIC POLICY
9 1



ITEP.orq

defer paying tax on the gains until they sell the asset. At that point the income
tax due on the gains would be increased in a way that offsets the benefit of the
tax deferral. This would have a result roughly similar to mark-to-market taxation.

Another solution is for the federal government to tax the wealth (the net worth)
of the best-off Americans in addition to their income. This report will use

the term “wealth tax” to mean a tax that is calculated as a percentage of an
individual's or household’s net worth. Starting in 2019, Senator Elizabeth Warren,
along with others, has proposed to enact a federal tax on the net worth of the
very wealthiest Americans.™

These proposals — taxing unrealized gains and taxing net worth — are different
approaches but would address the same problem: the fact that the wealthiest do
not pay taxes at any level remotely commensurate with their ability to pay.

Avoiding Potential Sabotage by the
Judicial Branch

While both these approaches would be huge advances for tax fairness, they face
a significant hurdle: the U.S. Supreme Court. A federal wealth tax would face
enormous headwinds with the Supreme Court as it is currently comprised and is
likely to be comprised for many years to come. A tax on unrealized capital gains
would also face a significant threat from a constitutional challenge.

The history of the Supreme Court'’s rulings on Congress’ taxing powers is one

of the most bizarre areas of constitutional law. It hinges on the question of
what the term “direct” tax means in the Constitution. Two different parts of the
Constitution describe how Congress can impose a direct tax, without defining
the term. One explains that direct taxes must be apportioned among the states
based on population (meaning the total amount paid by each state would be the
same per capita), but with each enslaved person counting as three-fifths of one
person. The other requires that if a direct tax is imposed it must be in proportion
to population as determined by a census or “enumeration.”

The direct tax clauses of the Constitution are part of the infamous Three-Fifths
Compromise.’ The drafters themselves seemed unclear about what taxes might
be described as “direct” but included the language as part of the compromise

that would allow slavery to continue under the new Constitution.®

Starting with the 1796 case Hylton v. United States, the Supreme Court dealt with
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this uncertainty by ruling that a direct tax was any tax that could reasonably and
sensibly be apportioned by population. (A head tax is one clear example, and the
drafters believed that a tax on real estate alone was also a direct tax.)

In this reading, the point of these constitutional provisions was simply to specify
how such a tax should be apportioned: according to a census and counting each
enslaved person as three-fifths of a person. The point was not to impose an
apportionment requirement on a vast category of taxes.

In Hylton, the Court held that a federal tax on carriages was not a “direct” tax.
Because carriages were owned mainly by the wealthy, one might think of this as
something like a tax on yachts or luxury cars today. The Justices who ruled on
the case had been involved in drafting and ratification of the Constitution.

In subsequent cases, the Supreme Court applied this reasoning and allowed
Congress to enact various taxes without apportioning them by population for
a century. During this period, the Supreme Court would likely have allowed a
federal tax on individuals’ wealth or on income (including unrealized capital
gains) without much hesitation.

By the late 1800s, one would think that the direct tax clauses of the Constitution
were even less relevant because their entire motivation — preserving slavery —
had become irrelevant. In 1895, however, a right-wing Supreme Court ignored the
precedents of the previous century and dramatically changed course in Pollack
v. Farmers’ Loan and Trust Company. In a decision that was immediately criticized
by legal scholars,'” a majority ruled that a personal income tax is a “direct” tax
and therefore could not be enacted without being apportioned by population.

Apportioning a personal income tax by population would be convoluted,
counterproductive to the very goal of tax fairness, and nearly impossible to
implement. For example, a state with 5 percent of the nation’s population would
be required to pay 5 percent of the income tax even if this state has only 1
percent of the nation’s income. The Pollack ruling killed the federal personal
income tax.

The ruling so outraged the public that the nation took the extraordinary step

of adding the 16th Amendment to the Constitution in 1913 to expressly grant
Congress the power to tax income without the restrictions imposed by the direct
tax clauses.

Some future Supreme Court decisions backed away from the reasoning of
Pollack and narrowed its relevance, but it was never overturned and today
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provides a precedent that could be easily used by a court predisposed to strike
down a federal tax on wealth. ITEP has explained why this reasoning is wrong,
but there is a good chance that the Republican-appointed majority on the

Supreme Court would see it differently.'®

Beyond the wealth tax, a new federal tax on unrealized capital gains would also
be at great risk. The most logical way to view unrealized gains is that they are
income, and Congress has the authority under the Constitution to tax them.
However, four justices on the Supreme Court indicated last year that they might
strike down a federal tax on unrealized gains premised on the idea that they are
wealth, not income, until they are realized.®

Other Personal Income Tax
Proposals May Be More
Resilient in the Face of a
Hostile Judiciary

Not all progressive reforms to the
federal personal income tax are in
danger from the Supreme Court. Several
bills introduced in Congress would
make important reforms to the personal
income tax that lawmakers can support
without worrying at all about raising
constitutional issues.

For example, Rep. Delia Ramirez's Equal
Tax Act would tax unrealized gains
when a wealthy person dies and passes
assets onto their heirs. The Supreme
Court is unlikely to strike this down
given that longstanding precedents give
Congress deference to tax transfers of
income and wealth (as with the estate
tax, which has been in effect for more
than a century in its current form). The
Equal Tax Act includes other important
reforms, among them removing the
provision taxing most realized capital
gains at lower rates than other types of
income for high-income people.

As is true of every tax proposal, this
one alone will not solve all problems in
the tax code. Even if the Equal Tax Act
was enacted to tax unrealized gains

of the wealthy eventually, they would
still receive an enormous benefit from
putting off paying taxes on a huge part
of their income for years or decades
during their lives. Over time, this makes
a significant difference. A decade ago,
one analyst calculated that Warren
Buffett would have been worth $9.5
billion if his capital gains were taxed
every year regardless of whether he
sold his assets, just as the salaries and
wages of most Americans are taxed.
But the tax break provided by deferral of
income tax on unrealized capital gains
resulted in his vastly greater net worth
of $70 billion at that time.

While taxing gains of very wealthy
people upon their death is very
important, it will not immediately change
anything for most billionaires, who will
have years to lobby Congress to reverse
this reform before it touches their
accumulated wealth.
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There are, however, less vulnerable approaches. Most of the income flowing to
the wealthiest Americans is generated by business entities that are, or could be,
subject to the federal corporate income tax. Taxes imposed on this income at
the point where it is generated by a business are more likely than other taxes to
survive in the face of a judiciary ideologically biased against new types of taxes.
The narrow interpretation that federal courts have applied to Congress’ taxing
power under the constitution generally relates to taxes imposed on individuals
and not taxes imposed on corporations. The Supreme Court’s right-wing turn in
its 1895 Pollack decision to restrict Congress’ power to tax was never applied to
federal taxes on corporate income.

In Flint v. Stone Tracy Company, the Supreme Court in 1911 upheld the federal
corporate income tax, justifying it as an excise tax paid for the privilege of
operating as a corporation. Congress’ power to impose excises is clear under the
constitution. The justification for an excise on corporations is especially strong
because corporations — and the benefits they come with, such as limited liability
and the ability to be publicly traded — are creations of government.

The way to fully tax the currently untaxed income of the wealthy in a way that is
likely to survive judicial scrutiny is to tax it at its source. This means taxing the
profits of the businesses that they own with a strong corporate income tax.

Avoiding Potential Sabotage by the
Executive Branch

We increasingly face the possibility of a president acting unilaterally to sabotage
our tax code as President Trump has during his two terms in office. The first

and second Trump administrations have used regulatory power to provide tax
cuts that are arguably not even allowed in statute. There is no obvious limit to
the executive’s ability to do this even when it is clearly illegal. When Treasury
fails to adequately enforce tax laws, it is possible that no one who has standing
to sue the government because federal courts may not recognize that anyone
has suffered a direct injury merely because others pay less taxes than Congress
intended.

Executive Branch Sabotage of the Tax System During the First Trump
Administration

Following passage of Trump's 2017 tax law, the Treasury Department issued

regulations implementing its provisions in ways that provided more tax breaks
than any reasonable interpretation of the statute would warrant. Many of the
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regulations relate to capital gains or other types of income that flow mostly to
the richest Americans.

Tax law professor Rebecca Kysar described several examples during
Congressional testimony in 2020:%

° The 2017 law provided various capital gains tax breaks for assets
invested in designated “Opportunity Zones.” One way that investors could
meet the law’s requirements was to “substantially improve” property in
an Opportunity Zone, which was defined as “addition to basis,’ a term
long used in tax law to refer to permanent improvements in property
like replacing a roof on a building. The Treasury Department created a
definition of this term that included buying linens, mattresses, furniture,
and gym equipment.

° The 2017 law also provided a 20 percent deduction for “qualified business
income” reported on individual income tax returns and subject to the
personal income tax. The statute defined qualified business income
to specifically exclude “financial services.” In common English, that
means banks cannot take the deduction. And yet, under the Treasury
Department'’s regulations, taking deposits and making loans (what most of
us would call “banking”) are not considered “financial services.”

° The 2017 law also barred the deduction for businesses whose principal
asset is the “reputation or skill” of the owners or employees. But the
examples provided by Treasury clearly indicate that a celebrity chef’s
restaurant profits would qualify for the deduction. It is difficult to imagine
an enterprise based more on reputation or skill than a celebrity chef's
restaurant.

The Trump administration also almost certainly exceeded its statutory authority
with the regulations it issued to implement the 2017 law's corporate tax
provisions. This included a major loophole that the Treasury Department created
for certain banks to completely avoid a provision that was supposed to block
tax avoidance. That provision, the Base Erosion and Anti-Abuse Tax (BEAT),

was supposed to stop foreign corporations from using interest payments and
other payments from their U.S. subsidiaries to strip profits out of the country.
Foreign banks like Credit Suisse and Barclays persuaded Treasury to create

an exception, not mentioned anywhere in the statute, for the interest foreign
banks pay on loans to their U.S. subsidiaries to meet the requirements of federal
banking regulation. Officials at the Joint Committee on Taxation reportedly said
this exception created by Treasury could cost $50 billion over ten years.*
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Executive Branch Sabotage of the Tax System During the Second
Trump Administration

The Inflation Reduction Act that President Biden signed into law in 2022
includes a Corporate Alternative Minimum Tax (CAMT) that is supposed to
ensure that very profitable corporations pay federal income tax of at least 15
percent of the profits they report to investors, with certain exceptions.

The Treasury Department recently proposed regulations to limit the CAMT's
impact on cryptocurrency companies, energy companies, and private equity
firms. Even business-friendly tax experts say these limits far exceed any
reasonable interpretation of statute.?® This amounts to an unconstitutional
power grab by the executive branch and the courts are unlikely to do anything to
prevent it given that no party can claim to be injured in any particular or concrete
way by it.

There is no end in sight to this administration’s unchecked campaign to
unilaterally cut corporate taxes by weakening CAMT. In the months following the
passage of the One Big Beautiful Bill Act (OBBBA) in the summer of 2025, some
corporations complained that OBBBA's benefits to them would be less than

they initially expected because the CAMT limits those benefit in some cases.?®
Corporate lobby associations pushed the Treasury Department for regulations
that would provide exceptions to the CAMT with no real statutory justification at
all.?

How to Rein in the Executive Branch: Give Someone Standing to Sue
When the Administration Violates Tax Law to Cut Corporate Taxes

Caselaw regarding standing is opaque. Some legal scholars have long doubted
that anyone has standing to sue to block regulations that reduce tax liability.
Others have argued that precedents exist that would facilitate suits by a
Congressional majority opposing the regulations or by other parties that
arguably are harmed by them.?®

Congress can reduce, if not eliminate, this uncertainty and increase the odds
that a suit to block such regulations would be allowed to proceed. For example,
a future president and Congress willing to enact a corporate tax increase could
include in the legislation a provision dedicating a percentage of all federal
corporate income tax revenue to a specific entity so that this entity likely

has standing to sue whenever the Treasury Department attempts to reduce
corporate taxes below what the law allows.
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One possible variation of this could require that some percentage of all
corporate tax revenue be provided to state governments to be used for
infrastructure spending. If the Treasury Department subsequently issues
regulations that allow corporations to pay less than specified under any
provision of federal income tax law, any of the state governments might then
have standing to sue in in federal court to block these regulations because
they reduce the infrastructure funding that states receive. Alternative examples
of this concept might dedicate a percentage of corporate income tax revenue
to some other party (besides states) who would be likely to sue the federal
government when Treasury regulations harm their interests.

Avoiding Potential Sabotage by the
Legislative Branch

Of course, any tax law can be eliminated by Congress and a future president.
Nevertheless, there is a progressive corporate tax policy that would be harder

to undermine: U.S. adoption of the Global Minimum Tax (GMT) and elimination
of the “side-by-side” agreement that the Trump administration demanded to
largely exempt tax avoidance by American corporations. Full implementation

of the GMT as originally envisioned and as most of the governments of the
world’s largest economies have already begun, would require an act of Congress.
Elimination of the side-by-side agreement would be easily accomplished as none
of the parties outside of the U.S. wanted it in the first place.

As explained below, the GMT has specific features that would make it

very difficult for any single government (even one as powerful as the U.S.
government) to abandon it once it is a firmly established part of the international
tax system. At that point, any attempt by the U.S. government to reduce the
effective tax rate paid by the largest multinational American corporations below
a certain level would be neutralized by tax increases imposed in other countries
where U.S. companies have operations.

Raising Revenue from the Corporate
Income Tax

The income of the wealthy would be adequately taxed if the businesses that
generate their income were subject to a well-functioning corporate income tax.
Sadly, we do not have one right now.?®* The OBBBA makes the federal corporate
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income tax even less effective.®® Congress can remedy this by taking three
important steps:

° Impose a powerful minimum tax on American corporations that is more
effective than the existing provisions that operate as minimum taxes to
varying degrees. This would be accomplished with legislation that broadly
implements the global minimum tax that governments around the world
have begun to implement.

© Expand the reach of the corporate income tax to many businesses that
currently are subject to the personal income tax but not the corporate
income tax—so-called “pass-through” business entities.

° Raise the corporate income tax rate for the largest companies.
Enact an Effective Minimum Tax for American Corporations

In 2021, after several years of negotiations among member nations of the
Organization for Economic Cooperation and Development (OECD), 137
governments that account for about 95 percent of global economic output
agreed to a framework to create a global minimum tax. Full implementation of
this framework requires an act of Congress and is the best hope for blocking the
types of tax avoidance that have weakened corporate income taxes all over the
world. Some features of the global minimum tax (GMT) would, once it is firmly
established, make it difficult for any one government to ignore or weaken it.

Since Trump returned to the White House, the U.S. pressured the most powerful
participants (the G7 countries) to carve out an exception for U.S. corporations
that would essentially leave their tax avoidance practices unchallenged. If the
next president and Congress return to the original vision of the global minimum
tax and enact legislation to broadly meet its terms, the GMT could meet its
potential. Once a fully functioning GMT is operational for a few years, it is far
less likely that other governments would ever weaken it again - even if another
U.S. Congress and president in the future oppose it.

The framework of the global minimum tax requires each participating country to
ensure three things:

° Any corporation’s profits generated within its borders (whether profits of a

domestic company or foreign company) are taxed at an effective rate of at
least 15 percent.
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° Its own corporations pay an effective tax rate of at least 15 percent on
their offshore profits in each country where they do business. If they do
not, the participating country that is home to the corporation in question
would impose a tax on top of whatever foreign taxes are paid to ensure
this result.

° The profits of foreign multinational corporations earned within their
borders will be subject to additional taxes if necessary to address effective
tax rates they pay in other countries that are less than 15 percent when
those corporations’ own governments are not complying with the GMT to
ensure this result.

Below is more detail on each of these components of the GMT.

First, a participating government must ensure that any corporation’s profits
generated within its borders (whether profits of a domestic company or foreign
company) are taxed at an effective rate of at least 15 percent. If the country’s
regular, existing tax rules fail to accomplish this, under the global minimum tax
framework it will impose a Qualified Domestic Minimum Top-Up Tax (QDMTT), an
additional tax to bring the effective rate to 15 percent. The U.S. has a 15 percent
minimum tax (known as the corporate alternative minimum tax, or CAMT)
enacted as part of the Inflation Reduction Act. This minimum tax is helpful but
insufficient. Unlike a QDMTT as originally envisioned, the CAMT applies to the
total worldwide profits of affected corporations. This means that if a company
pays effective rates higher than 15 percent in other countries, it could pay less
than 15 percent on its U.S. profits. In addition, the CAMT applies to a much more
limited group of corporations (about 150 corporations with profits exceeding

$1 billion over three years) than does the global minimum tax (some 1,600
corporations with revenues exceeding $860 million a year).3*

Second, a participating government must ensure that its own corporations
pay an effective tax rate of at least 15 percent on their offshore profits in

each country where they do business and, if necessary, impose a tax on top

of whatever foreign taxes are paid to ensure this result. The global minimum
tax framework refers to this as the Income Inclusion Rule (IIR). As explained
below, the No Tax Breaks for Outsourcing Act, which was recently reintroduced
in Congress, would move U.S. tax rules in this direction. The U.S. currently has
provisions that somewhat serve as a minimum tax on offshore profits, but
they are not nearly effective enough to comply with the global minimum tax
framework, as explained in detail in the appendix.
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Third, participating governments must ensure that even multinational
corporations based in countries that are not participating in the global
minimum tax will ultimately pay an effective rate of at least 15 percent on
their profits in each country where they do business. The global minimum tax
framework accomplishes this with an Undertaxed Profits Rule (UTPR) calling
on participating governments to respond by imposing additional taxes on
the profits these companies generate in their borders to offset their ability to
pay effective rates of less than 15 percent in other jurisdictions. The Biden
administration offered proposals to accomplish this.3*

Once the global minimum tax is firmly established, its structure would make it
difficult for any one government (even the U.S. government) to change its laws
or regulations in ways that would otherwise allow corporations to pay effective
tax rates of less than 15 percent. Any attempt by the federal government to
allow American corporations to pay less could be met by tax increases imposed
by other governments on the operations of U.S. companies within their borders
(tax increases imposed through the 1IR or UTPR), thus neutralizing the tax break
that the federal government intended to provide.

The appendix explains in detail why the U.S. needs the global minimum tax and
why existing U.S. laws fail to address the same problems.

Expand the Reach of the Corporate Income Tax to Include
All Large Companies that Operate Like Corporations

Generally, a business is organized as either a “C corporation,” which is subject
to the corporate income tax, or a pass-through entity, which is not. While much
of the income flowing to the wealthiest people is corporate profit subject to
the corporate income tax, the wealthy also receive a lot of income from pass-
through businesses. For these enterprises there is no tax at the business entity
level. Ostensibly, their profits are “passed through” straight to the individual
owners and reported on their personal income tax returns. Large pass-through
companies, however, are nearly impossible for the IRS to audit and are
notoriously adept at ensuring that their owners avoid tax.

For example, the Trump Organization is really a web of more than 500 entities
that are all or mostly pass-through companies and it is unclear that the IRS
would be able to understand how it functions (even an IRS that was adequately
funded and interested in investigating the Trump Organization?). To achieve
the goal of effectively taxing the income of the wealthy, Congress must expand
the reach of the corporate income tax to apply to the types of pass-through
companies owned by the wealthy.
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In the past, people who wanted the benefits of incorporation paid for them
through the corporate income tax. If businesspeople wanted to limit their
personal legal liability for the debts and obligations of their enterprise, or they
wanted to trade their company on a public exchange, they asked the government
(at the state level typically) to grant them these favors by allowing them to
create a corporation. In return, among other obligations, the business would pay
a corporate income tax at the state or federal level.

Over time, state governments and the federal government facilitated the creation
of business entities that had limited liability without paying the corporate
income tax. In 1987, Congress even allowed companies traded on a public
exchange to not pay corporate income tax in certain situations.®® Originally,
these privileges were intended for smaller businesses, but the trend has been to
extend them to larger and larger enterprises. This trend picked up in the 1980s
and 1990s, when more very large companies had the traditional attributes of
corporations but were structured as pass-through businesses and thus not
subject to the corporate income tax.

To be sure, there are still plenty of pass-through entities that are small
businesses. The archetypical example might be a painting business owned by
two brothers and staffed by them and their families, or a law firm made up of a
handful of attorneys. But today, pass-through businesses also include massive
entities like Bechtel and Bloomberg.*”

Given that many of these entities have the salient features of C corporations,
several tax experts and analysts have suggested that some of these companies
should be subject to the corporate income tax. One approach would be to treat
any business as a C corporation for tax purposes if it has limited liability or is
publicly traded, with exemptions for small and medium-sized businesses.3®

Raise the Corporate Income Tax Rate

The two business tax reforms just described — ensuring that corporations pay
meaningful tax on their profits in each country where they operate and requiring
all large businesses to actually pay the corporate income tax — would block

the main exits that businesses might use to avoid any tax increase. Large
businesses and their owners could no longer avoid U.S. corporate taxes by
using accounting gimmicks to make their domestic profits appear to be earned
in a country that will not tax them. Nor could they avoid the corporate tax by
structuring their business as a pass-through company that is exempt from it.
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This creates an opportunity for Congress to raise the corporate income tax rate
with little fear that companies will avoid the resulting tax increase. Kimberly
Clausing, a tax professor and former Treasury Department official, has put forth
a proposal that would leave in place the 21 percent corporate income tax rate
for the vast majority of companies, those with less than $100 million in taxable
income, but would add graduated rates that would apply to the few companies
with more.?®

Her proposal would impose a rate of 25 percent on a corporation’s taxable
income between $100 million and $1 billion, 30 percent on its taxable income
between $1 billion and $10 billion, and 35 percent on taxable income beyond $10
billion.

As Clausing explains, a small handful of huge corporations are earning nearly all
the corporate profits, and these are the companies her proposal would target.

“Of the approximately 500,000 corporate tax returns filed in 20719 with
positive tax liability, fewer than 2,000 of them had tax payments of more
than S10 million (and thus taxable income nearing S50 million). Indeed,
about 99.7 percent of corporate taxpayers fall below those thresholds,
and thus even more would be excluded from the reform suggested above.

But most of the tax base would be affected by this reform, since 87
percent of the tax payments are made by corporations above the S10
million tax payment threshold, and 69 percent of all corporate tax is paid
by companies with tax payments of more than $100 million (and thus with
taxable income nearing $500 million). The average company with more
than S100 million in tax payments has $3.2 billion in taxable income.”

Clausing also points out that this reform would have the benefit of pushing back
against the increasing consolidation of economic power in the hands of a few,
very large companies.

Other Potential Business Tax Reforms

The three business tax reforms just described — requiring corporations to pay
a minimum tax on all their profits, making the biggest companies subject to
the corporate income tax regardless of their business structure, and raising the
corporate tax rate for the largest companies — are the most important building
blocks for true tax reform.
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Other potential business tax changes could also be very helpful. For example,
businesses are allowed to deduct interest they pay on loans, just as they deduct
other expenses. But combined with other tax breaks enacted by President Trump
and his allies in Congress, these deductions will become a massive tax shelter
that Congress may need to eliminate.

Congress has, for years, allowed companies to deduct the cost of acquiring
capital assets (like equipment) more quickly than those assets wear out, a type
of tax break known as accelerated depreciation. And in some years, Congress
has allowed the most extreme form of accelerated depreciation, often called
“expensing,” which allows companies to write off the entire cost of such
investments in the year they are made. This year's tax law allows expensing
permanently. Proponents claim this will encourage investment, despite evidence
that it mainly rewards corporations for investments they would have made in the
absence of any such tax break.*°

Expensing combined with interest deductions facilitates tax shelters that

could push our revenue system towards collapse. Even proponents of

expensing acknowledge that it is not compatible with interest deductions.*' The
combination of the two encourages investment in money-losing activities for the
purposes of generating tax savings that exceed the losses. Put differently, full
expensing creates situations where debt-financed investments have negative
marginal tax rates.*? Existing limits on interest deductions are weak and were
made even weaker by the new tax law.®

Conclusion

The next time Congress and the White House are controlled by responsible
leaders, they should reform the federal tax code to more effectively tax the
wealthiest individuals in many different ways. This might include federal
legislation to better tax unrealized capital gains and other income, better

tax estates or inheritances and to tax the net worth of the very wealthiest
Americans. This, however, is not enough. To prepare for the possibility that a
hostile judiciary or a future administration could sabotage such reforms, the new
president and Congress must also enact the far more resilient corporate income
tax reforms described here. In the event that the federal government is incapable
of directly taxing much of the income that flows to the wealthiest Americans,
these reforms would ensure that most of this income is taxed before it reaches
them.
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Appendix: The Need for a Global Minimum Tax

While corporations have many ways of avoiding taxes, the main focus of the
OECD's global minimum tax is offshore tax avoidance. In this context, offshore
tax avoidance generally means that corporations use accounting gimmicks to
make profits which are actually earned in countries that would meaningfully tax
them appear to be earned by subsidiaries in countries or jurisdictions known as
tax havens, where they will be taxed little or not at all.

For example, an American corporation might transfer the ownership of a patent
to a subsidiary company that is nothing more than a post office box in a country
where it carries out no real business. The subsidiary pays a small one-time fee
to the U.S. parent company for the patent. The U.S. parent company then pays
hugely inflated royalties to the subsidiary to use that patent—deducting those
royalties from its U.S. income, thus lowering its U.S. tax liability.

Real life examples are more complicated, and subject to complex “transfer
pricing” rules. But those rules have proven largely ineffective in challenging big
corporations and their absurd claims about where their profits are generated.**

The federal corporate tax does include provisions that act to some degree as
minimum taxes to address this, but they are not nearly as effective as the OECD
global minimum tax. For example, international corporate provisions enacted
as part of the 2017 Trump tax law and then modified by the 2025 Trump law in
theory impose some restrictions on the worst abuses, but these provisions are
convoluted and ineffective. Under these rules, the U.S. taxes offshore profits

of American corporations at an effective rate of just 12.6 percent, considerably
less than the 21 percent that applies to domestic profits. (The 12.6 percent
imposed by the U.S. is reduced by 90 percent of whatever was paid in foreign
taxes on the offshore profits, which means no U.S. tax is owed if foreign taxes
were paid at a rate of at least 14 percent.)* While this in theory operates as a
minimum tax, American companies can still achieve substantial tax reductions
by characterizing their domestic profits as offshore income and benefiting from
the lower effective rate.

An even more important problem is that this minimum tax is applied to the
foreign profits of a given corporation as a whole rather than applied separately
to the profits reported in each country. Effectively, that means higher taxes that a
corporation pays in one jurisdiction could offset very low taxes it pays in another
jurisdiction (in a tax haven).
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For example, an American corporation might claim that a portion of its profits
are earned in Foreign Country A where it pays an effective tax rate of just 5
percent. This is likely the result of transactions designed to avoid taxes rather
than real investments, but the company would not necessarily be affected by the
existing minimum tax. The corporation might pay an effective rate of 20 percent
in Foreign Country B. Its overall effective tax rate calculated on its total foreign
profits could be more than 14 percent, so the existing minimum tax might not
affect it.

These problems would be resolved if Congress enacted the No Tax Breaks for
Outsourcing Act, recently reintroduced by Sen. Whitehouse and Rep. Doggett,
which would ensure that offshore profits of U.S. corporations are not taxed less
than their domestic profits.® This would bring U.S. tax law closer to the global
minimum tax’s income inclusion rule (IIR). In some ways it would exceed the
standard set by the IIR because it would subject the offshore profits of American
corporations to a rate of 21 percent (the same rate that applies to domestic
profits) rather than the 15 percent rate required by the GMT rules. If this were in
effect, the type of accounting scheme described above would provide no benefit
because the corporation attempting it would end up paying U.S. corporate tax on
offshore income that is not taxed by the country where it supposedly is earned.
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