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Income Tax Increases in the
President’s American Family Plan

Proposed Income Tax Rate Hike and Capital Gains Change
Would Affect Less than 1 Percent of Taxpayers

STEVE WAMHOFF and MATTHEW GARDNER

President Biden's American Families Plan includes revenue-raising proposals that would
affect only very high-income taxpayers.! The two most prominent of these proposals would
restore the top personal income tax rate to 39.6 percent and eliminate tax breaks related to
capital gains for millionaires. As this report explains, these proposals would affect less than
1 percent of taxpayers and would be confined almost exclusively to the richest 1 percent of
Americans. The plan includes other tax increases that would also target the very well-off
and would make our tax system fairer. It would raise additional revenue by more effectively
enforcing tax laws already on the books.

A month ago, the President announced his American Jobs Plan, which would use
corporate tax increases to finance investments in physical infrastructure.? In contrast, his
American Families Plan (AFP) would use personal income tax increases on very well-off
individuals to finance investments in people—in childcare, education, higher education,
reducing child poverty and other related measures.

The revenue-raising proposals in the American Families Plan are the following:

Restore the top personal income tax rate to 39.6 percent.

The tax law enacted by Congress and President Trump at the end of 2017 cut the top
personal income tax rate from 39.6 percent to 37 percent. It also raised the taxable
income threshold (the floor of the top income tax bracket) at which the top rate applies,
but the President apparently is not proposing to reverse that change.

For those with taxable income exceeding $1 million, eliminate the special,
low personal income tax rate for capital gains and stock dividends.?

Currently, capital gains (profits from selling assets) and stock dividends are subject to the
personal income tax at much lower rates than other types of income, with a top rate of
just 20 percent. Most of the benefits of the special rates for capital gains and dividends
go to the richest 1 percent. As a result, some very well-off individuals pay a lower effective
tax rate than taxpayers whose incomes are much smaller. Taxable income exceeding $1
million that is capital gains or stock dividends would be subject to the same 39.6 percent
rate that would apply to other income under Biden's plan.
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End the exclusion of capital gains on assets left to heirs for gains
exceeding $1 million ($2 million for married couples).

In the eyes of economists, any increase in the value of assets is income to the owner
of those assets. But the tax code only taxes that income when assets are sold and the
increase in value becomes a “realized” capital gain. Under current law, if a taxpayer
dies and passes assets to heirs, the “unrealized” capital gains on those assets is
excluded from income and will never be taxed. This break is also called the “stepped-
up basis.” To calculate a capital gain after selling an asset, the “basis,” which is usually
the price the taxpayer paid to purchase the asset, is subtracted from the sale price
they received for the asset. For heirs, the basis is “stepped up” to the asset’s value on
the day they inherited it.

Make permanent the limit on pass-through business losses.

Under rules enacted in 2017, when business owners report losses, they cannot use
these losses to offset more than $250,000 of their non-business income (or $500,000
of non-business income in the case of married couples). This prevents high-income
taxpayers from deducting losses that exist on paper only to reduce the income they
report to the IRS.* One of the rare provisions in the Trump tax law that looks good in
retrospect, the limit on pass-through losses was set to expire with most of the other
personal income tax changes after 2025. The CARES Act controversially suspended it
for 2020 and retroactively for 2018 and 2019.° The American Rescue Plan Act extended
it for one year, through 2026.

Eliminate the carried interest loophole.

The preferential rates for capital gains unfairly benefit the wealthy, as already
explained, but proponents usually argue that they somehow encourage investment.
While that argument is always weak, it does not apply at all in the case of highly
compensated people who find technical ways to disguise their earned income as
capital gains in order to benefit from the lower rate. One example is the loophole
allowing fund managers to report their “carried interest,” which is the money they
earn for managing someone else’s investments, as capital gains income. The carried
interest loophole would be less important anyway if Congress enacted the President’s
proposal to eliminate the preferential capital gains rate for millionaires. But lawmakers
would be wise nonetheless to remove the loophole entirely from the tax code.

End the benefits of “like-kind exchanges” of real estate for gains
exceeding $500,000.

Capital gains on property sales can be the main type of income received by large-scale
real estate investors but they can avoid paying taxes on this income by structuring
their transactions as “like-kind” exchanges, in which one property is traded for another
similar property. This policy was originally intended as an administrative convenience
in situations where farmers traded land or livestock without any money changing
hands. Today, the definition of like-kind is extremely generous, “allowing a retiring
farmer from the Midwest to swap farmland for a Florida apartment building tax-free’
according to the Congressional Research Service.? The New York Times reported that
Jared Kushner, who is heavily invested in real estate, avoided paying income taxes for
several years, partly by using like-kind exchanges.”
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Close a loophole in the 3.8 percent taxes high-income people pay related
to healthcare.

Before the Affordable Care Act (ACA) was enacted, the United States had one tax
devoted to health care, the Medicare payroll tax, but it was not very progressive. It had
a flat rate of 2.9 percent (half paid by employers and half paid directly by employees)
and it entirely exempted investment income. The ACA sought to correct this in two
ways. First, it increased the Medicare payroll tax to 3.8 percent for those with earnings
above $200,000 ($250,000 for married earners). Second, it created a comparable 3.8
percent tax on investment income. This tax is called the Net Investment Income Tax
(NIIT) and it applies to whatever part of a taxpayer’s adjusted gross income above
$200,000 ($250,000 for married couples) is investment income. The general idea was
that the rich would pay 3.8 percent on their income (excluding retirement income)
regardless of what form it takes. But a loophole allows certain income from pass-
through businesses, particularly S corporations, to avoid being subject to either the
Medicare payroll tax or the investment tax. The Obama administration proposed to
close this loophole.?2 The Biden administration proposes to close it only for those with
incomes exceeding $400,000.

INSTITUTE ON TAXATION AND ECONOMIC POLICY

3



Figure 1 lists the revenue-raising proposals in the American Families Plan. Assuming
the proposals would go into effect in 2022, Figure 1 provides the revenue impact of the
two most prominent proposals (increasing the top rate and ending capital gains breaks
for millionaires). We cannot yet determine the revenue impacts of the other proposals.

Closing the carried interest loophole, while important as a matter of policy, may
have a small revenue impact because many of the taxpayers using carried interest are
millionaires who would no longer benefit from the preferential rate for capital gains
anyway under the President’s plan. Like-kind exchanges are projected to reduce revenue
by $41 billion over five years according to the Joint Commmittee on Taxation.? But it is
difficult to know how much of that revenue would be recouped under the President’s
plan, which would leave the break in place for the first $500,000 of gains included in a
taxpayer’s like-kind exchanges.

The proposal to close the loophole in the 3.8 percent taxes related to health care could
have a more significant revenue impact. The Obama administration projected that its
proposal to close this loophole would raise $272 billion over a decade but it is not clear if
the Biden proposal is as comprehensive as the Obama proposal.”®

FIGURE 1

Revenue Impact of Personal Income Tax Increases in American Family Plan in Tax Year 2022

Figures in billions of dollars

Restore top income tax rate t0 39.6% $25.9
EIimina_te the I0\_N _personal_ in_come tax rate for capita_l gaing and dividends for taxe_uble income §142.5
exceeding $1 million and limit the exemption for capital gains on assets left to heirs

Behavioral effects of higher taxes on capital gains $§79.9
Make permanent the business loss limit (no revenue effect until after 2026) $0.0
Total Impact of Top Rate Increase and Capital Gains Changes $88.4

Revenue Provisions with Uncertain Impact

Close carried interest loophole
End like-kind exchanges gains over $500,000
Close loophole in 3.8% taxes related to health care

SOURCE: Institute on Taxation and Economic Policy tax model, April 2021
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Figure 2 shows that the total tax increase on individuals from the proposals on the top
rate and on capital gains combined would be $168 billion in tax year 2022. But Figure 1
shows that the combined revenue impact would be less, $88 billion. The difference exists
because the revenue impact of the rate increase on capital gains would be reduced by
taxpayers' use of various techniques to avoid the rate increase. ITEP generally follows
the approach of Congress'’s official revenue estimator, the Joint Committee on Taxation
(JCT) in modeling this behavioral response.” This analysis also takes into account how this
behavioral response would be significantly reduced by Biden's related proposal to end
the exemption for capital gains on assets left to heirs.?

As illustrated in Figure 2, only 0.7 percent of taxpayers would be affected by these two
provisions and virtually all of the tax increase would fall on the richest 1 percent.

FIGURE 2
Impacts of President's Proposal to Restore the Top Personal Income Tax Rate

to 39.6% and Remove Capital Gains and Dividends Breaks for Millionaires
in Tax Year 2022 in the United States

Tax

Income Average Tax Change Average  Change as s SEDE | LA (BIFIE
Income Range g \ g g 0 g of Tax with Tax | for Those w/
Group Income 1000's Tax Change % of . -
Change  Hikes Tax Hikes
Income
Poorest 20% | Less than $22,400 $11,800 S0 $0 0.0% 0% 0.0% $0
Second 20% | $22,400 to $42,500 $32,200 S0 S0 0.0% 0% 0.0% $0
Middle 20% | $42,500 to $69,900 $55,000 $0 S0 0.0% 0% 0.0% $0
Fourth 20% | $69,900 to $122,400 $92,300 $+4,100 $0 0.0% 0% 0.0% $0
Next 15% | $122,400 to $276,200 | $174,000 $+900 S0 0.0% 0% 0.0% $0
Next 4% $276,200 to $681,600 | $404,000 $+147,200 $+20 0.0% 0% 0.8% $+2,690
Richest 1% $681,600 or more $2,167,700 | $+168,180,500 | $+104,130 4.8% 100% 65.5% | $+159,010

$101,400

$ +168,353,100

$ +1,040

100%

0.7%

$ +151,240

Bottom 60%

Less than $69,900

$33,000

$0

$0

0.0%

0%

0%

$0

SOURCE: Institute on Taxation and Economic Policy tax model, April 2021
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Figure 3 lists the states from most affected to least affected by these tax increases.
The share of the population affected by the tax increases exceeds 1 percent only in the

District of Columbia and five states—New Jersey, Massachusetts, New York, California and
Connecticut. In every other state, less than 1 percent of the population would be affected.

FIGURE 3

Share of Taxpayers with a Tax Increase in Tax Year 2022, by state

District of Columbia 1.2% New Hampshire 0.6% Missouri 0.5% Alabama 0.4%
New Jersey 1.2% Arizona 0.6% Rhode Island 0.5% Vermont 0.4%
Massachusetts 1.2% Kansas 0.6% Tennessee 0.5% Hawaii 0.4%
New York 1.1% Florida 0.6% Delaware 0.5% Wyoming 0.4%
California 1.1% Utah 0.6% Michigan 0.4% Kentucky 0.4%
Connecticut 1.1% Virginia 0.6% Idaho 0.4% South Carolina 0.3%
Washington 0.9% Wisconsin  0.5% Oregon 0.4% Louisiana 0.3%
Minnesota 0.8% lowa 0.5% Nebraska 0.4% Arkansas 0.3%
Nevada 0.8% Alaska 0.5% Ohio 0.4% Mississippi  0.3%
Texas 0.8% South Dakota 0.5% Montana 0.4% Oklahoma 0.3%
Colorado 0.7% Pennsylvania 0.5% Georgia 0.4% New Mexico 0.3%
Maryland 0.7% North Dakota 0.5% Indiana 0.4% West Virginia 0.1%
lllinois 0.7% North Carolina 0.5% Maine 0.4% United States 0.7%

SOURCE: Institute on Taxation and Economic Policy tax model, April 2021

ITEP.orq

INSTITUTE ON TAXATION AND ECONOMIC POLICY



ITEPor

The American Families Plan Would Also Increase Revenue by Improving
Tax Enforcement

Even lawmakers who disagree on how our tax laws should be written ought to agree
that the government should enforce the tax laws currently on the books. Funding for tax
enforcement is one type of government spending that truly does pay for itself in obvious
ways.

And yet Congress could not even agree on this after Republicans took control of
Congress in 2010. A July 2020 report from the Congressional Budget Office found that
from 2010 through 2018, lawmakers cut the IRS budget by 20 percent in inflation-
adjusted dollars, resulting in a 22 percent staff reduction, including 30 percent of the
IRS's enforcement staff.® Natasha Sarin and Larry Summers point out that the cuts are
even worse than that. When measured as a share of GDP or tax collections, the IRS has
been cut 35 percent over the past decade. To undo those funding cuts, they suggest the
IRS budget would need to be increased by more than $100 billion over the next decade.™

A proposal in the President’s American Families Plan appears to achieve most of
that. It would provide $80 billion in additional dedicated funding over ten years to the
IRS, which apparently is in addition to the increased annual discretionary funding the
administration is also requesting. The dedicated funding stream would allow the agency
to make long-term investments and lure the most capable staff without fear that a
change of power in Congress would cause a sudden reversion to draconian budget cuts.
The proposal would also provide the IRS with better tools, including automatic reporting
by banks of money flowing in and out of certain bank accounts.”

The IRS has estimated that the tax gap—the difference between federal taxes owed
and federal taxes paid—averaged $381 billion from 2011 through 2013.¢ Using the same
methods to analyze the tax gap today, the IRS would likely conclude it has risen to
nearly $600 billion.” IRS Commissioner Charles Rettig recently said it could be as high
as $1 trillion a year.’® About a third of the tax gap is thought to be owed by the richest 1
percent.’”

The Biden administration projects that its proposal would only retrieve a fraction of
that total amount each year and eventually raise revenue by $700 billion over a decade.
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